Access to justice and resolution of civil disputes arising from consumer contracts

(Means of dispute resolution in consumer matters)

Report

Part seven 

Litigation in Courts

(some features)


If your dispute have reached Court, then you must be double careful. Litigation in Courts is quite expensive. Initiating Court procedure you'll have to pay Litigation expenses, i.e.  official fee. Also you'll have to pay any expenses connected with hearing the case. If you are not lawyer (and you haven't got close relative – lawyer), you'll have to pay for lawyer's assistance. Your representative in Court can be only advocate or his apprentice. Maximum cost of his assistance is not set by legal acts. But it may be judged about by amount of money one can  be awarded by the court from loosing side in Court procedure. This amount is set in Recommendation approved by  Lithuanian bar association board and issued by Ministry of Justice of the Republic of Lithuania (Official Gazette, 2004, Nr. 54-1845). If you are a loosing party, you'll have to pay all litigation expenses of wining side. 


If you are very poor resident of Lithuanian Republic you have possibility to receive State guaranteed legal assistance under relevant Law on State-Guaranteed Legal Aid; direct link to it's official English translation:

http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=284130.   

This Law also establishes Peculiarities of the Provision of State-Guaranteed Legal Aid in Cross-Border Disputes.

LAW ON STATE-GUARANTEED LEGAL AID 


Purpose of the Law. This Law shall establish the provision of State-guaranteed legal aid to natural persons to enable them to adequately assert their violated or disputed rights and the interests protected under law. 


In the cases established by the Republic of Lithuania Law on the Legal Status of Aliens, the procedure for exercising the rights of asylum applicants and other aliens to State-guaranteed legal aid shall be laid down by the Republic of Lithuania Law on the Legal Status of Aliens.


Some useful definitions of terms used in this Law. 


“State-guaranteed legal aid” shall mean the primary legal aid and secondary legal aid provided in accordance with the procedure laid down by this Law.

“Primary legal aid” shall mean the provision of legal information in accordance with the procedure laid down by this Law, legal advice and drafting of the documents to be submitted to state and municipal institutions, with the exception of procedural documents. This legal aid shall also cover advice on the out-of-court settlement of a dispute, actions for the amicable settlement of a dispute and drafting of a settlement agreement.

“Secondary legal aid” shall mean drafting of documents, defence and representation in court, including the process of execution, representation in the event of preliminary extrajudicial consideration of a dispute, where such a procedure has been laid down by laws or by a court decision. This legal aid shall also cover the litigation costs incurred in civil proceedings, the costs incurred in administrative proceedings and the costs related to the hearing of a civil action brought in a criminal case.

“Defence and representation in court” shall mean the procedural actions regulated by laws in defending the rights and interests of a suspect, accused, convict or of a person represented in criminal, civil (with the exception of arbitration) and administrative matters as well as in international judicial institutions.

“Legal information” shall mean information about the legal system, laws and other legal acts and provision of legal aid.

“Legal advice” shall mean advice on legal issues.


Principles of the State-guaranteed Legal Aid

State-guaranteed legal aid shall be provided according to the following principles:

1) equality and protection of all persons’ rights and interests protected under law;

2) quality, efficiency and economy of State-guaranteed legal aid;

3) priority of the amicable settlement of disputes;

4)prohibition of the abuse of State-guaranteed legal aid and of substantive as well as procedural rights.

Institutions Managing State-guaranteed Legal Aid. The institutions managing State-guaranteed legal aid shall be:

1) Government of the Republic of Lithuania (hereinafter referred to as “the Government”);

2) Ministry of Justice of the Republic of Lithuania (hereinafter referred to as “the Ministry of Justice”);

3) municipal institutions;

4) State-guaranteed legal aid services (hereinafter referred to as “the services”);

5)Lithuanian Bar.


Functions of Municipal Institutions in the Field of State-guaranteed Legal Aid. A municipal institution shall:

1) organise and/or provide primary legal aid;

2) pay for the provision of primary legal aid, where primary legal aid is provided by lawyers (professional partnerships of lawyers) or public agencies on the basis of an agreement concluded with the municipality;

3) regularly inform local residents about possibilities of receiving State-guaranteed legal aid and about the conditions of provision thereof in municipalities’ Internet websites, through the media and during meetings with the residents.

The provision of primary legal aid shall be a state (delegated to municipalities) function.


Services. The services shall be budgetary institutions, where the geographical areas in which they have jurisdiction correspond to the geographical areas of county courts. The Ministry of Justice shall be the founder and participant of the services. The services shall be state institutions.

The task of the services shall be to ensure the provision of secondary legal aid in compliance with this Law.

The services shall:

1) organise the provision of secondary legal aid in the geographical area of a county court;

2) take decisions on the provision of secondary legal aid;

3) conclude agreements with the lawyers providing secondary legal aid. An agreement must establish the duty of the lawyers to provide secondary legal aid, the conditions of and procedure for fulfilling this duty, the right of the service to terminate the agreement in the event of nonfeasance or misfeasance of a lawyer with respect to the provision of secondary legal aid as well as other conditions. A sample agreement on the provision of secondary legal aid shall be approved by the Minister of Justice upon agreement with the Lithuanian Bar;

4) control the provision of secondary legal aid on the basis of the agreements referred to in subparagraph 3 of this Paragraph;

5) pay the lawyers providing secondary legal aid or public agencies a fee for the primary legal aid provided, where, in the case provided for in paragraph 8 of Article 15 of this Law, the services organise the provision of primary legal aid, and for secondary legal aid;

6) inform about possibilities and conditions of receiving State-guaranteed legal aid in an Internet website, publications and through the media;

7) perform other functions defined by this Law and other legal acts.

Persons Eligible for State-guaranteed Legal Aid. All citizens of the Republic of Lithuania, citizens of other Member States of the European Union as well as other natural persons residing lawfully in the Republic of Lithuania and other Member States of the European Union and other persons specified in international treaties of the Republic of Lithuania shall be eligible for primary legal aid.

The following persons shall be eligible for secondary legal aid:

1) citizens of the Republic of Lithuania, citizens of other Member States of the European Union as well as other natural persons residing lawfully in the Republic of Lithuania and other Member States of the European Union whose property and annual income do not exceed the property and income levels established by the Government of the Republic of Lithuania for the provision of legal aid under this Law;

2) citizens of the Republic of Lithuania, citizens of other Member States of the European Union as well as other natural persons residing lawfully in the Republic of Lithuania and other Member States of the European Union as specified in Article 12 of this Law;

3) other persons specified in international treaties of the Republic of Lithuania.

In the cases specified in paragraphs 1 and 2 of this Article, citizens of other Member States of the European Union as well as natural persons residing lawfully in other Member States of the European Union shall be eligible for State-guaranteed legal aid under this Law only in the event of a cross-border dispute.

Primary legal aid shall not be provided where: 

1) claims of the applicant are manifestly unfounded;

2) the applicant has already been offered a comprehensive advice from a lawyer on the same issue or it is obvious that he can receive the advice without resorting to the State-guaranteed legal aid established by this Law;

3) the applicant does not apply in relation to his own rights and legitimate interests, with the exception of the cases of representation under the law. 

Secondary legal aid shall not be provided where: 

1) claims of the applicant are manifestly unfounded;

2) representation in a case has no reasonable prospects of success; 

3) the applicant is claiming non-pecuniary damage related to the protection of his honour and dignity, but has suffered no property damage; 

4) the application concerns a claim arising directly out of the applicant’s trade or self-employed profession;

5) the applicant can receive required legal services without resorting to State-guaranteed legal aid;

6) the applicant applies with respect to the violation of the rights other than his own, with the exception of the cases of representation under the law;

7) the claim for which an application for secondary legal aid is filed has been passed to the applicant for the purpose of receiving State-guaranteed legal aid. 

The service shall have the right to refuse to provide secondary legal aid where, upon the examination of the merits of a claim, it establishes that the possible costs of secondary legal aid would significantly exceed the amount of property claims (property interests) of the applicant or that the non-pecuniary claim of the applicant lacks merit or that the applicant is capable of independently exercising or defending his rights or the interests protected under law without the assistance of a lawyer.

Provisions of paragraphs 5 and 6 of this Article shall not be applied in respect of the provision of secondary legal aid in criminal cases and the cases concerning administrative offences. Where the persons referred to in subparagraphs 3 and 4 of Article 12 of this Law wish to receive only the State-guaranteed legal aid specified in Article 20 of this Law, paragraphs 5 and 6 of this Article shall not be applied. 

State-guaranteed legal aid shall not be provided to the persons eligible for a litigation costs (the costs of the proceedings) insurance benefit, where this benefit, according to the conditions of an insurance contract, is paid prior to the incurrence of litigation costs (the costs of the proceedings) and where the insurance benefit covers all the costs which would be covered by the State-guaranteed legal aid provided under this Law. The applicant must indicate whether he has concluded a litigation costs (the costs of the proceedings) insurance contract and, where such a contract has been concluded, specify the costs which would be covered by the insurance benefit.


Procedure for Providing Primary Legal Aid. The persons wishing to receive primary legal aid shall have the right to apply to the executive institution of a municipality according to the declared place of residence or, where a person has no place of residence, to the executive institution of a municipality where the person is resident. 

Primary legal aid must be provided immediately upon the application of a person to the executive institution of a municipality. Where immediate provision of primary legal aid is not possible, the applicant shall be notified of the time of an appointment, which must take place not later than 5 days from the day of application.

Primary legal aid shall be provided by civil servants of the municipality administration, where the job descriptions of their positions establish the functions of a legal nature, the employees working under the employment contracts which provide for the official functions of the legal nature and receiving remuneration for work from the municipal budget (hereinafter referred to as “municipal servants”) or lawyers (professional partnerships of lawyers) or the public agencies with which municipalities have concluded an agreement. Municipal institutions shall, by taking account of the quality, efficiency and economy of primary legal aid, select a specific way of the provision of primary legal aid. 

The duration of primary legal aid shall not exceed one hour. The duration of primary legal aid may be extended by a decision of the executive institution of a municipality or a person authorised by it. 

A person may apply for primary legal aid on the same issue only once.

The persons providing primary legal aid must look for possibilities and help the applicants to amicably settle disputes. 

Where, in the course of the provision of primary legal aid, it transpires that the applicant will require secondary legal aid, the person providing primary legal aid shall help the applicant to draft or shall draft an application for the provision of secondary legal aid. The person providing primary legal aid shall take these actions only upon the fulfilment of a duty referred to in paragraph 6 of this Article. 

Where an applicant applies with regards to action or omission by the agency of a municipality a servant of which provides primary legal aid, the municipal servant shall inform the applicant of a potential conflict of interests. The municipal servant shall provide primary legal aid subject to the consent of the applicant. Where the applicant disagrees to the provision of primary legal aid by the municipal servant, the latter shall suggest that he addresses a lawyer (professional partnership of lawyers) or a public agency with which the municipality has concluded an agreement or that he addresses the service. Where in this case the applicant addresses the service, the latter shall organise the provision of primary legal aid by concluding agreements with lawyers or with public agencies.

The entities providing primary legal aid shall keep records thereof by indicating the names, surnames, personal identification numbers, place of residents of applicants, the issue with regards to which primary legal aid has been provided and duration of the provision of primary legal aid. Where a person has addressed the executive institution of a municipality orally, he must sign in a primary legal aid record book.


Procedure for Providing Secondary Legal Aid. A person wishing to receive secondary legal aid shall submit to the service an application and the documents attesting to his eligibility for secondary legal aid. The particulars and form of an application for the provision of secondary legal aid shall be approved by the Minister of Justice. An application and the documents attesting to the eligibility for secondary legal aid may be submitted either in person or by post.

A decision on the provision of secondary legal aid shall be taken by the service. The decision on the provision of secondary legal aid shall be taken immediately upon a person’s application. Where the decision cannot be taken immediately, it shall be taken within 3 days of the receipt of the documents referred to in paragraph 1 of this Article. The service shall immediately give written notice to the applicant of the decision taken. Decisions of the service may be appealed against in accordance with the procedure laid down in the Republic of Lithuania Law on Administrative Proceedings. 


Exemption from the Stamp Duty and Other Litigation Costs (Costs of the Proceedings and Procedural Costs) and Coverage Thereof. In civil and administrative proceedings as well as when hearing the civil actions brought in criminal cases, the persons eligible for secondary legal aid shall, according to paragraph 4 of Article 14 of this Law, be exempt from the stamp duty and other litigation costs (with the exception of the litigation costs referred to in subparagraphs 6-8 of paragraph 1 of Article 88 of the Code of Civil Procedure), the costs of the proceedings and procedural costs in the case provided for in paragraph 2 of Article 104 of the Code of Criminal Procedure.

Where the physical presence of an applicant is required by the law or by the court, the travel costs to be borne by an applicant shall be borne by the services from the state budget finds allocated for that purpose.

An applicant shall submit to the court a decision taken by the service on the provision of secondary legal aid. 

The provision of secondary legal aid shall not divest an applicant of the right to make use of the privileges of coverage and/or reimbursement of the litigation costs or of the costs of the proceedings as established in the laws on civil and administrative proceedings. 

PECULIARITIES OF THE PROVISION OF STATE-GUARANTEED LEGAL AID IN CROSS-BORDER DISPUTES.

Scope of the Provision of State-Guaranteed Legal Aid in Cross-Border Disputes. The provisions of this Chapter shall be applied to the provision of State-guaranteed legal aid in cross-border disputes in civil and commercial matters whatever the nature of the court. The provisions of this Chapter shall not extend to revenue, customs or administrative matters. 

State-guaranteed legal aid shall also be provided in compliance with this Chapter with regards to the enforcement of authentic instruments. 

The provisions of this Law shall be applied to the provision of State-guaranteed legal aid in cross-border disputes unless otherwise established in this Chapter. 

Peculiarities of the Establishment of Eligibility for State-Guaranteed Legal Aid of Citizens of Other Member States of the European Union and of the Natural Persons Lawfully Residing in Other Member State of the European Union. Where the property and income of citizens of other Member States of the European Union as well as of other natural persons lawfully residing in other Member States of the European Union exceed the property and income levels set by the Government of the Republic of Lithuania for the provision of State-guaranteed legal aid under this Law, but they indicate it is impossible for them to bear the costs of the proceedings, the service must establish whether an applicant is able to bear the costs of the proceedings by taking account of the subsistence costs of his domicile or the place where he is habitually resident in another Member State of the European Union and shall have the right to take a decision on the provision of secondary legal aid.

Competent Authority. The Ministry of Justice of the Republic of Lithuania shall be the institution of the Lithuanian Republic (hereinafter referred to as “the receiving authority”) authorised to receive applications for the provision of State-guaranteed legal aid in cross-border disputes (hereinafter referred to as “an application for legal aid”) from the competent authorities of the Member States of the European Union. 

The Ministry of Justice of the Republic of Lithuania shall be the institution of the Lithuanian Republic (hereinafter referred to as “the transmitting authority”) authorised to transmit applications for the provision of State-guaranteed legal aid to the competent authorities of other Member States of the European Union.

The Ministry of Justice of the Republic of Lithuania shall submit to the Commission of the European Communities the information needed for the implementation of the European Union legal acts specified in the Annex to this Law. 

Peculiarities of the Provision of State-Guaranteed Legal Aid in Cross-Border Disputes Where the Ministry of Justice of the Republic of Lithuania is the Receiving Institution. An applicant shall have the right to submit an application for legal aid either to the competent authority of the Member State of the European Union in which the applicant is domiciled or habitually resident or directly to the Ministry of Justice of the Republic of Lithuania, where the court is to sit in the Republic of Lithuania or where the decision is to be enforced in the Republic of Lithuania.

An application for legal aid and the documents attesting to a person’s eligibility for State-guaranteed legal aid submitted to the receiving authority must be translated into the Lithuanian language or another language which the Republic of Lithuania has indicated it can accept to the Commission of the European Communities. These documents shall be exempt from legalisation and any equal formality. 

Upon the receipt of an application for legal aid from the competent authority of another Member State of the European Union, the Ministry of Justice of the Republic of Lithuania must, within 30 days of the receipt of the application and all the necessary documents, examine it and take a decision on the transmission of the application to the appropriate executive institution of a municipality or to the service. The Ministry of Justice of the Republic of Lithuania shall have the right to refuse to transmit the application where not all the documents referred to in this Law have been submitted. Upon the taking of a decision to refuse to transmit the application, the Ministry of Justice of the Republic of Lithuania shall immediately notify the applicant thereof.

The executive institution of a municipality or the service must notify the applicant of a decision taken on the provision of State-guaranteed legal aid. Where an application for legal aid is rejected, the reasons for such a decision must be specified. The decision on the rejection of the application may be appealed against in accordance with the procedure laid down by laws of the Republic of Lithuania.

Peculiarities of the Provision of State-Guaranteed Legal Aid in Cross-Border Disputes Where the Ministry of Justice of the Republic of Lithuania is the Transmitting Institution.  Where the court is sitting in another Member State of the European Union or the decision is to be enforced in another Member State of the European Union, the applicant who is domiciled in the Republic of Lithuania or who is habitually resident in the Republic of Lithuania shall have the right to submit an application for legal aid and the documents attesting to the person’s eligibility for legal aid either directly to the competent authority of the Member State of the European Union concerned or through the transmitting authority – the Ministry of Justice of the Republic of Lithuania. 

The documents referred to in paragraph 1 of this Article shall be translated into the official language or one of the official languages of another Member State of the European Union which corresponds to one of the languages of the Community institutions or into another language which that Member State of the European Union has indicated it can accept to the Commission of the European Communities. 

The Ministry of Justice of the Republic of Lithuania shall have the right to refuse to transfer an application for legal aid where the application is manifestly unfounded or is outside the scope of the present Chapter. Where the Ministry of Justice of the Republic of Lithuania takes a decision to refuse to transmit an application for legal aid, the reasons for the refusal must be specified to the applicant. The decision may be appealed against in accordance with the procedure laid down by laws of the Republic of Lithuania.

The Ministry of Justice of the Republic of Lithuania must notify the applicant of the documents which are required to enable an application for legal aid to be determined in another Member State of the European Union and shall ensure translation of the application and of the documents attesting to the person’s eligibility for legal aid according to subparagraph 2 of paragraph 2 of Article 31 of this Law. The Ministry of Justice of the Republic of Lithuania must transmit the application for legal aid and the documents attesting to the person’s eligibility for legal aid to the competent authority of another Member State of the European Union within 15 days of the receipt of translations of the application and of the documents attesting to the person’s eligibility for legal aid into one of the languages referred to in paragraph 2 of this Article.

The Ministry of Justice of the Republic of Lithuania shall carry out the actions referred to in this Article free of charge. Where the competent authority of another Member State of the European Union rejects an application for legal aid, the applicant must repay the costs of translation of the application and of the documents attesting to the person’s eligibility for legal aid borne by the Ministry of Justice of the Republic of Lithuania.

Application Forms. The applications referred to in Articles 28 and 29 of this Law shall be submitted and transmitted in compliance with the form established by the Commission of the European Communities.

Costs of the Provision of State-Guaranteed Legal Aid in Cross-Border Disputes. In the event of a cross-border dispute, the costs of State-guaranteed legal aid shall, in addition to the costs referred to in Article 14 of this Law, include:

1) the costs of interpretation;

2) the costs of translation of the procedural documents as required by the court or by another competent authority and presented by the applicant which are necessary for the resolution of the case;

3) travel costs to be borne by the applicant where the physical presence of the persons concerned with the presentation of the applicant’s case is required in court by the law or by the court of the Republic of Lithuania and the court decides that the persons concerned cannot be heard to the satisfaction of the court by any other means.

Where the applicant is domiciled or habitually resident in the Republic of Lithuania, the costs of State-guaranteed legal aid shall, in the event of a cross-border dispute, cover the following costs:

1) the costs of the legal aid which has been provided in the Republic of Lithuania until the application for legal aid has been received in another Member State of the European Union where the court is sitting or where enforcement is sought;

2) the costs relating to the translation of the application for legal aid and of the documents attesting to the person’s eligibility for legal aid. 

Continuity of the Provision of State-Guaranteed Legal Aid. An applicant who received legal aid in another Member State of the European Union in which the court was sitting shall have the right to receive State-guaranteed legal aid provided for by this Law, where recognition or enforcement is sought in the Republic of Lithuania. 

FINAL PROVISIONS OF THE LAW.


International Treaties of the Republic of Lithuania on Legal Aid. Where an effective ratified international treaty of the Republic of Lithuania establishes other norms than those provided for in this Law, the provisions of the international treaty of the Republic of Lithuania shall be applied, with the exception of the cases when the provisions of this Law implementing European Union legal acts are applied to relations with other Member States of the European Union. 

CLASS ACTION (GROUP ACTION) IN THE REPUBLIC OF LITHUANIA


Some kind of a class action is mentioned in Lithuanian Code of Civil Procedure (see art. 49).


Right of a prosecutor, state and municipal authorities  as well as other persons to submit claim to protect a public interest and right of the said entities to deliver rider in a case.  In cases provided for by laws a prosecutor, state and municipal authority and other persons may submit a claim to protect a public interest.

State and municipal authorities in cases provided for by laws may be accepted by a court as  participants in a proceeding or join the procedure on their own initiative to deliver a rider in a case in order to fulfil liabilities entrusted to them if the said is related to protecting a public interest.

If a claim submitted to protect a public interest is related to rights of natural or legal entities, the said entities at their own request or a person, who submitted the claim in accordance with the Article hereof or on the initiative of a court shall be accepted as third persons in a proceeding, who do not submit independent requests, or as co-plaintiffs.

Participation of authorities specified in paragraph 2 of the Article hereof in a legal procedure is obligatory if a court decides it to be necessary.

Group claim may be submitted to protect a public interest.


So the last notion  speaks about group claim. But this notion is not supported by more detailed regulation in other parts of this Code. Though, the protection of the public interest is elaborated in the latest version of the Law on Consumer Safeguard. 


Right to defend public interests of consumers. The consumer’s public interests are defended  by State’s consumer protection office and by consumer associations, that correspond the requirements laid down in the 31 art. of this law.


The protection of consumers public interests means the submission of an action or application (complaint) to protect consumers public interests, requiring the acknowledgement or modification of legal relations, also the prohibition (cessation) of acts of trader or service provider, causing infringement on lawful common interests of consumers and that are unfair towards consumers, do not correspond to requirements of fair business practices, or are contrary to Civil Code, this Law or other Legal Acts.



The provisions of this Chapter do not prejudice consumer’s rights to defend himself by his own means. 


Here also we can distinguish the traces of class action. But this Law also do not elaborates on whether or not consumer himself has to ask for such protection or it may be conducted on his behalf without his mandate. 


That is all in our law system. Further everything depends on the Court practice. By now it is not very numerous. This Law has entered into force only in March, 2007. So there is no Court practice based on it. 


Earlier practice was based on general Civil and Civil Procedure laws. So, consumers – participants of some kind of legal bodies (for instance, members of house owners associations) might had been defended by this legal body on the matters, that are common to them: on natural gas, electricity, heat, water supply and so on. And that continues to be the case.

ADR IN COURTS

Mediation

(See Part Four of this Report “ADR”)

LAWYERS' LEGAL ASSISTANCE IN COURTS 

(See Lithuanian Bar Association in Part Eight of this Report “Useful references”) 

CASE LAW


See Reports on other studies conducted by Consumer Associations of the Republic of Lithuania (Reports available only in Lithuanian):


1. Lithuanian National Consumer Federation. Case Law of  Lithuanian Courts on Energy consumption. 2006. (http://www.consum.org/ ).

2. Lithuanian National Consumer Federation. Safeguard and Improvement of Consumer Rights on Construction and Repair of Dwellings, Including Warranty Periods. 2007. (http://www.consum.org/ ).

3. Home owners Association of the Republic of Lithuania (Home Chamber of the Republic of Lithuania). Administration of Joint Property Including Heating Systems of Blocks of  Flats and Formulation of Proposals for Improvement on Legal Regulations. 2007.  ( http://www.lhoa.lt/ );     http://www.bustorumai.lt ).  
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